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time, and built thereon its main line of railroad. Plaintiff sought an injunc- 
tion to restrain defendant from operating its railroad until his damages 
were paid. Held, that an abutting owner's right of ingress and egress 
is a property right within the meaning of the constitution, and an injunc- 
tion would lie ; but the , injunction would be held in abeyance for thirty 
days to give the defendant an opportunity to commence condemnation pro- 
ceedings. Lund et ux. v. Idaho & W. N. R. R. (1908), — Wash. — , 07 
Pac. 665. 

The granting of the injunction here seems to be in accord with the 
strict letter of the constitution and with former holdings of this court. 
Brown v. Seattle, 5 Wash. 35, 31 Pac. 313, 32 Pac. 214, 18 L. R. A. 161 ; 
State ex rel. Smith v. Superior Court, 26 Wash. 278, 66 Pac. 385. Under a 
similar constitutional provision it was held that an injunction would not lie 
where damages were consequential upon entry on lands. McMahon & 
Perrin v. Railroad Company, 41 La. Ann. 827. Under a like constitutional 
provision it was held that an injunction would not lie to enjoin a municipal 
corporation from grading a street until compensation was paid for damage 
done to abutting property, but this court intimated if property were actually 
taken an injunction would lie to restrain its use until compensation was 
paid therefor. Moore v. City of Atlanta, 70 Ga. 611. In Illinois, where 
injunctions have been asked to restrain railroad companies from con- 
structing or operating railroad lines until compensation be paid for damage 
done to abutting property, it has been held that an injunction would not be 
granted unless property were actually taken. Stetson v. Chi. 6* Evanston 
R. R. Co., 75 111. 74; Patterson v. Chi., Dan. & Vin. R. R. Co., 75 111. 588; 
P. & I. Ry. Co. v. Schertz et al, 84 111. 135; Mills v. Parlin et al., 106 111. 60; 
Parker v. Catholic Bishop, 146 111. 158; Doane v. Lake Street El. R. R. Co., 
165 111. 510; and see High, Injunctions, 3rd Ed., §637. The Washington 
court distinguishes the Illinois cases on the ground that the Illinois con- 
stitution does not provide that the compensation must be made before the 
damage is done. 

Evidence — Burden of Proof — Fraudulent Conveyances. — Land, the title 
to which stood in the name of the wife, was attached by creditors of the 
husband, who claimed it had been fraudulently conveyed from husband to 
wife. Held, that the burden of proof was on the wife to show that the 
transaction was not fraudulent. Strickland v. I ones (1908), — Ga. — , 62 
S. E. 322- 

The present case is supported by the great weight of authority, but the 
decisions are by no means unanimous. Ordinarily the burden of proof rests 
upon the creditor who assails a transfer for fraud. Bump, Fraud. Convey., 
4th Ed., § 611. But on account of the community of interest existing 
between husband and wife, and the opportunity for fraud upon the creditors 
of the husband, most courts look with suspicion upon transfers of property 
by an insolvent debtor to his wife and require the wife who seeks to hold 
the property against the creditors to assume the burden of proof, and to 
show the transaction not fraudulent. Robinson v. Moseley, 93 Ala. 70; 
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Claflin et al. v. Ambrose, 37 Fla. 78; Richardson & Co. v. Subers, 82 Ga. 
427; Minneapolis Stock Yards & Packing Co. v. Halonen, 56 Minn. 469; 
Levi v. Rothschild, 69 Md. 348; Stevens v. Carson, 30 Neb. 544; Melick v. 
Varney, 41 Neb. 105; Herzog v. Weiler, 24 W. Va. 199; Gettlemann v. Gt'te, 
78 Wis. 439; Hutchinson's Ex'x. v. iJo/te, 35 W. Va. 754; Peeler v. Peeler, 
109 N. C. 628; .SWefo v. Kahler, 76 Pa. St. 262; Gran/ v. Sutton, 90 Va. 771; 
Seitz v. Mitchell, 94 U. S. 580. The presumption, according to the view 
of these cases, is that such a transfer is without consideration on the part 
of the wife. Burt v. Timmons, 29 W. Va. 441. But according to other 
cases there is no such presumption. Rhodes v. Wood, 93 Tenn. 702. The 
view taken by many courts is that although dealings between husband and 
wife are to be carefully scrutinized, still they are to be tested by the same 
principles as a conveyance by a debtor to a stranger when brought into 
question as fraudulent against creditors. Kaufman v. Whitney, 50 Miss. 
108. In Winslow v. Gilbreth, 50 Me. 90, the case was reversed because the 
burden of proving the transaction bona fide was placed on the wife. The 
court there held that when a creditor of the husband alleges facts authorizing 
the seizure of property, the title to which is in the wife, he must establish 
their existence by proof and that the burden of proof is on him. Supporting 
this view are Wolf v. Chandler, 58 la. 569; Gilbert Hedge & Co. v. Glenny, 
75 la. 513; Farrell v. O'Neil, 22 La. Ann. 619; Chaff e & Sons v. DeMoss, 
37 La. Ann. 186; Cox v. Scott, 68 Tenn. 305; Grant v. Ward, 64 Me. 239; 
Ettlinger v. Kahn, 134 Mo. 493. In Hussey v. Castle, 41 Cal. 239, it was 
held that there is no presumption that a conveyance made to the wife before 
the recovery of judgment against her husband is fraudulent. Few courts, 
however, recognize any distinction, as regards the burden of proof, between 
cases in which the conveyance is made before, or after, the recovery of 
judgment, and it has been held that the burden of proof is still on the 
creditor attacking the conveyance to the wife, although the conveyance was 
not made until after the recovery of judgment against the husband. Coyne 
v. Sayre, 54 N. J. Eq. 702. It would seem to be more logical to hold, in 
accordance with these latter cases, that the burden of proving fraud should 
be placed on the person alleging conveyances of property to be fraudulent, 
even when the person to whom the conveyance is made is the wife of the 
debtor. 



Fire Insurance — Forfeiture op Policies — "Other Insurance" — Two 
Policies in the Same Company. — Plaintiffs' stock of goods was worth about 
$4,000. They took out a policy with the defendant on the same for $1,500 
by the terms of which permission was granted for $1,500 "other" insurance. 
Afterwards they took out another policy in the defendant company on the 
same risk for $500, with a similar permission for $2,000 "other" insurance. 
Both policies had provisions avoiding them in case of over-insurance. Plain- 
tiffs then took out a policy for $1,200 on the same risk in another company. 
Held, that the two policies were avoided by procuring a total insurance in 
excess of the largest amount permitted under either of them, the permits 



